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LETTER ACCOMPANYING PRE^ APPEAL BRIEF 
REQUEST FOR REVIEW 



Sir: 



Applicant requests review of the Final Office Action mailed August 9, 2007. 
This letter is filed concurrently with a Notice of Appeal and form SB33 requesting 
pre-appeal brief review. As explained in detail below, the Applicant respectfully 
submits that the Examiner has made errors of fact and law in applying the prior art to 
the pending claims, and has failed to find all elements of the independent claims 
anticipated by the prior art. Accordingly, the application is not in condition for appeal 
and Applicant should be spared the time and expense associated with the preparation 
and filing of an appeal brief. Applicant further requests that the pending claims be 
allowed, or alternatively, that prosecution be reopened and an appropriate Office 
communication issued in due course. 

Claims 15-17 have been rejected under § 102(b) as anticipated by Lesh et ah 
(US 6152144). However, after careful review, the Applicant is unable to find any 
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basis in Lesh for the asserted anticipation with regard to a number of features 
explicitly recited in the claims. Examples of these features will now be illustrated. 



Independent claim 15 recites that the closed loop of flexible material is 
'"deployed within said lumen in a first state in which said closed loop is folded on 
itself and substantially straightened so as to extend substantially varallel to said feed 
direction :' The Applicant finds no indication in Lesh that any closed loop is 
straightened so as to extend parallel to the feed direction of the catheter. The 
Examiner has alluded to the text of Lesh (coL 8, lines 8-10) which states that the loop 
"may have connections or joints spaced thereon to facilitate contracting or folding of 
the device for non-invasive delivery,'' but the Applicant finds no indication in the Lesh 
document that the ''contracted" or "folded" state of the loop would be straightened so 
as to extend parallel to the feed direction of the catheter. To the contrary, the only 
figure illustrating deployment of the device within the delivery catheter is Figure 1 1 
which shows "collapsed occluding member 101" appearing to be bunched-up on 
itself, and certainly not straightened parallel to the feed direction of the catheter. 
Furthermore, the radial spoke elements of "frame structure 14" would seem to 
preclude straightening of the loop along the feed direction. 



Independent claim 15 recites that the closed loop of flexible material is 
"^configured so as to be elastically biased to a predefined curved form such that, when 
said closed loop is advanced beyond said delivery system, said biasins to a curved 
form results in deployment of said loop in a direction generally perpendicular to said 
feed direction :' The Applicant finds no indication in Lesh that any biasing to a 
predefined form has a causal relation to the reorientation of the loop perpendicular to 



Feature 1 



Feature 2 
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the feed direction. To the contrary, it appears that the orientation of the loop is 
dictated by radial tethers of **fi:ame structure 14" relative to "retention member 12" 
which is deployed ahead of the loop. This is explicitly stated in column 8, lines 64-67 
which disclose that: 



tliereby leaving no room for doubt that it is the retention member which dictates the 
orientation of die loop of the occluding device. In this respect, the Lesh reference is 
analogous to the Pavenik and Taheri references which were previously cited by the 
Examiner and which were overcome to the Examiner's satisfaction by arguments 
presented in the Applicant's response of June 28, 2007, 

Feature 3 

Independent claim 15 recites that the intravascular device is ''''configured such 
that said intravascular device is retained in a sive n positi on within the vessel 
primarily by contact of said as least one loop against the inner wall of the vesseW 
The Applicant finds no indication in Lesh that the device is configured to be retained 
by the loop* To the contrary, Lesh clearly teaches configuration of the device to be 
retained primarily by "tissue penetrating shaft 25" and the associated anchoring 
configurations 26 or 29, This is explicitly stated, for example, in colunrn 8, lines 62- 
64 which disclose that: 



A retention member 38 maintains the pasttion of an 
occluding member 41 in a substantially perpendicu- 
lar orientation with respect to a longitudinal axis of 
the LAA 42. 



A helically shaped distal extremity 35 of a tissue 
penetrating shaft 36 has been screwed into the wall 
tissue of the LAA and is mechanically secured 
thereto. 
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thereby leaving no room for doubt that retention of the device is primarily by 
anchoring of helically shaped distal extremity 35, and not by the loop of the occluding 
device. 

In view of the above observations, the Applicant respectfully submits that the 
Examiner has failed to show any teachings for multiple features explicitly recited in 
independent claim 15 of record, thereby rendering the rejection of this claim under 
§ 102 clearly improper. For this reason, it is respectfully submitted that this case is not 
in condition for appeal. Allowance of the case, or reopening of prosecution is 
respectfully solicited. 




Date: November 8, 2007 



